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ABBREVIATED CITATION FORMS

Page xiv, Add to end:

SECURITIES AND EXCHANGE COMMISSION, Compliance and Disclosure Interpretations,
cited as C&DI (Securities Act Sections) or C&DI (Securities Act Rules).  

(These documents appear on the SEC’s website, www.sec.gov.  Under “Divisions/Offices,” click
on “Corporation Finance,” then on “Compliance & Disclosure Interpretations,” then on “Securities
Act Sections” or “Securities Act Rules.”)
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Chapter 1
REGULATORY REGIMES

§ 1.2 Genesis of the Law of Securities Regulation

Page 4, Add to footnote 6:

See generally Jonathan R. Macey & Geoffrey P. Miller, Origin of the Blue
Sky Laws, 70 TEX. L. REV. 347 (1991).
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Chapter 2
WHAT IS A “SECURITY” UNDER FEDERAL LAW?

§ 2.2[2][A] Investment of Money

Page 38, Add text at end of subsection:

Moreover, in determining whether a purchaser intended to make an “investment,” the
manner in which the promoter markets the interest is an important factor.20.1

__________

20.1 See, e.g., Warfield v. Alaniz, 569 F.3d 1015, 1022 (9th Cir. 2009) (finding
an investment contract present where seller marketed charitable gift annuities as
investments, not merely as vehicles for philanthropy).

§ 2.2[2][B] Common Enterprise

Page 39, Add to footnote 21:

Bobrowski v. Red Door Group, 2011 WL 3555712 *2 (D. Ariz. 2011)
(horizontal commonality exists where investors pool their assets and give up any
claim to profits or losses attributable to their particular investments in return for pro
rata share of profits of enterprise).

Page 39, Add to footnote 22:

Marini v. Adamo, 2011 WL 4442710 *7-8, 11-12 (E.D.N.Y. 2011) (common
enterprise strict vertical commonality would exist where rare coin dealer was
compensated by commission based on percentage of sale price).

§ 2.2[2][C] Expectation of Profits

Page 40, Add to footnote 26:

See also Libaire v. Kaplan, 395 F. App’x 732, 734 (2d Cir. 2010) (holding
that plaintiff’s payment of annual dues to a corporate hunting club was not the
purchase of a security, because no profit motive, but rather a motive to enjoy private,
members-only hunting preserve). 
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Page 41, Delete citation in footnote 27 and substitute:

United Hous. Found., 421 U.S. at 852.

Page 41, Add text at end of subsection:

In addition, tax benefits may be “profits” under the Howey test.28.1

__________

28.1 Affco Inv. 2001, LLC v. Proskauer Rose, LLP, 625 F.3d 185, 190 n.4 (5th
Cir. 2010).

§ 2.2[2][D] Efforts of Others

Page 41, Add footnote 31.1 at end of fifth sentence:

31.1 See Fargo Partners, 540 F.2d at 915 (power to control, even if not
exercised, precludes finding of investment contract).

Page 42, Add to footnote 32:

Some courts consider access to information, rather than management power,
to be the most important factor in determining the investor’s degree of control.  See,
e.g., SEC v. Shields, 744 F.3d 633, 645 (10th Cir. 2014).

§ 2.2[3] General Partnerships

Page 45, Add new footnote 43.1 to end of paragraph:

43.1  See also SEC v. Shields, 744 F.3d 633 (10th Cir. 2014) (adopting the
Williamson approach as a supplement to the inquiry whether the “efforts of others”
prong of the Howey test is satisfied in a case involving investments in oil and gas
exploration and drilling joint ventures).

Page 46, Add new footnote 43.2 to the end of carry-over sentence at top of page:

43.2  In SEC v. Schooler, 2014 WL 1660651 (S.D. Cal. 2014), a case involving
investments in general partnerships formed to own undivided fractional interests in
real estate, the court held that the first factor under the Williamson test was satisfied
where the investments were made months or years before the Partnership
Agreements became effective.  Under those circumstances, investors had no formal
rights and powers over the venture at all.
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§ 2.2[4] Limited Partnerships

Page 50, Add footnote 55.1 at end of subsection:

55.1 See, e.g., Liberty Prop. Trust v. Republic Prop. Corp., 577 F.3d 335 (D.C.
Cir. 2009) (holding limited partnership interests to be securities where limited
partners did not control general partner).

§ 2.2[7] Limited Liability Companies

Page 55, Add footnote 69.1 to end of first sentence in second paragraph:

69.1 At least one commentator has suggested that LLC interests need not be
analyzed as investment contracts vel non, because they are profit-sharing agreements
that are expressly included in the 1933 Act’s definition of “security.”  1 HAROLD S.
BLOOMENTHAL, SECURITIES LAW HANDBOOK 69 (2009-2010).

§ 2.2[8] Real Estate Interests

Page 59, Delete second sentence of footnote 80 and replace with:

The Eleventh Circuit has held that the 1973 Guidelines are not entitled to judicial
deference, because the Guidelines ignore “Howey and its progeny’s focus on the
control retained by the condominium purchaser” and thus conflict with controlling
case law.  Bamert v. Pulte Home Corp., 2011 WL 5105925, at *6 n.9.  (However, the
court held that the plaintiffs had pleaded enough facts to make it plausible that the
builder/seller was linked to a real estate agent and rental management company in
the promotion of the condominiums as investment opportunities, and thus the district
court erred in dismissing the plaintiff’s claims on the ground that the transactions did
not involve investment contracts.  Id. at *8.)

See also, e.g., Salameh v. Tarsadia Hotels, 726 F.3d 1124 (9th Cir. 2013),
cert. denied, 134 S. Ct. 1322 (2014) (condominium hotel units; no security alleged);
Alunni v. Development Resources Group LLC, 2011 WL 5119535 (11th Cir. 2011)
(per curiam) (condominium units; no security); Hocking v. Dubois, 885 F.2d 1449
(9th Cir. 1989) (en banc) (condominium units; question of fact existed as to whether
a security); Vail Resorts, Inc., SEC No-Action Letter, 2007 WL 1238654 (April 25,
2007) (condominium units; no-action letter denied).
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§ 2.2[11] Exotica

Page 66, Add after first citation in footnote 101:

; Giger v. Ahmann, 2013 WL 6730108 (N.D. Ill. 2013) (reviewing relevant case law
and concluding that life settlements were securities); Arnold v. Life Partners, Inc.,
416 S.W.3d 577 (Tex. App. 2013) (Texas law; same).

Page 66, Add to end of footnote 103:

SEC v. Shavers, 2013 WL 4028182 (E.D. Tex. 2013) (investments made in
Bitcoin in enterprise that was to make and pay profits based on trading and
exchanging Bitcoin were securities).  See generally S.E.C. Office of Investor
Education & Advocacy, Investor Alert: Bitcoin & Other Virtual Currency-Related
Investments, available at www.investor.gov/print/4536 (last visited June 13, 2014).

Page 66, Add text at end of subsection:

charitable gift annuities;103.1 and race-horse syndications.103.2 
___________

103.1 Warfield v. Alaniz, 569 F.3d 1015 (9th Cir. 2009); cf. SEC v. United
Benefit Life Ins. Co., 387 U.S. 202 (1967) (holding a “flexible fund annuity
contract” a security); SEC v. Variable Annuity Life Ins. Co. of Am., 359 U.S. 65
(1959) (holding variable annuity contracts to be securities).

103.2 See Ryan D. Hill, Shares of Thoroughbreds as Securities: Federal and
Kentucky Securities Law Implications for Syndication in the Breeding and Racing
Contexts, 5 ENTREPRENEURIAL BUS. L.J. 209 (2010).

§ 2.3 “Notes”

Page 74, Add to end of footnote 123:

Stone v. Chicago Inv. Group, LLC, 2013 WL 6858738 (N.D. Ill. 2013)
(holding that 18-month, 15% per annum promissory notes issued by real estate
developer were securities because (1) they were not among the types of securities on
Reves’ exempt list, (2) they were an alternative to the issuer’s previous private
placement of limited partnership interests, (3) they were presented to the seven
plaintiffs as an investment, and (4) most importantly, the plaintiffs invested in the
notes to make a profit; opinion does not reveal the number of offerees); see also SEC
v. Mulholland, 2013 WL 979423 (E.D. Mich. 2013) (7% demand notes totaling $2
million sold to 75 unsophisticated purchasers were securities).
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Page 74, add to footnote 125:

Asset Protection Plans Inc. v. Oppenheimer & Co., 2011 WL 2533839 (M.D.
Fla. 2011) (promissory notes executed in connection with loan made to some NFL
athletes for their training, relocation, and living expenses not securities); Fletcher
International, Ltd. v. ION Geophysical Corp., 2012 WL 1883040 (Del. Ch. 2012)
(unpublished yet thoughtful opinion holding that short-term notes issued by buyer
to seller of business in order to facilitate closing were not securities, but long-term
note given by buyer to seller that represented permanent source of funds for the
purchase price was a security); Global Development Co-operative, SEC No-Action
Letter, 2011 WL 5013895 (Oct. 19, 2011) (no-action letter granted for interest-free
loan notes to be sold solely to large cooperatives, philanthropic endowments, and
development agencies to raise funds for low-cost loan program).

§ 2.4 Other Debt Instruments

Page 75, Delete the last sentence and replace with:

Marine Bank leaves open several issues,129.1including the status of certificates of
deposit issued by foreign banks,130 those issued by state-chartered non-federally
insured banks,131 and those actively traded in a brokerage account.131.1

__________

129.1 
It does not follow that a certificate of deposit . . . invariably falls
outside the definition of a “security” as defined by the federal
statutes.  Each transaction must be analyzed and evaluated on the
basis of the content of the instrument in question, the purposes
intended to be served, and the factual setting as a whole.

Id. at 629.

130 Wolf v. Banco Nacional de Mexico, 739 F.2d 1458 (9th Cir. 1984) (not a
security).

131 Tafflin v. Levitt, 865 F.2d 595 (4th Cir. 1989) (not a security).  Contra
Holloway v. Peat, Marwick, Mitchell & Co., 900 F.2d 1485 (10th Cir. 1990).  See
generally COFFEE, at 328-29.

131.1

[I]n those unusual circumstances in which CDs are sold prior to
maturity in order to generate revenue from changes in the interest rate
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instead of being held to maturity (as is the customary investment
practice with regard to CDs), the securities laws may be invoked in
order to protect investors from the harms of impermissible churning.

Olson v. E.F. Hutton & Co., 957 F.2d 622, 629 (8th Cir. 1992); cf. In re Lilly, et al.,
Ark. Sec. Comm’n Case No. S-08-043, Order No. S-08-043-09-FO01 (Oct. 27, 2000)
(applying Arkansas law), discussed in Section 3.5, infra. 

§ 2.5 Stock

Page 78: Add new footnote 136.1 to end of partial paragraph at top of page:

136.1 For a recent instance in which the SEC staff agreed to recommend no
action, see Coral Beach & Tennis Club, 2011 WL 5843042 (Nov. 17, 2011)
(agreeing that membership interests in a Bermudan tennis club were neither stock nor
investment contracts).

§ 2.6 Security-Based Swaps [New]

The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010142 added
“security-based swaps” to the definition of “security” under both the 1933 Act and the 1934
Act.143  It also added regulatory provisions concerning these interests to both the 1933 Act
and the 1934 Act.  The topic of security-based swaps is quite complex and is beyond the
scope of this book.144

__________

142 Pub. L. No. 111-203, 124 Stat. 1376 (2010).

143 15 U.S.C. § 77b(a)(1); 15 U.S.C. § 78c(a)(10). 

144 For a primer on derivatives in general, including swaps, see MICHAEL DURBIN,
ALL ABOUT DERIVATIVES (2d ed. 2011).
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Chapter 3
EXEMPT SECURITIES UNDER ARKANSAS LAW

§ 3.2[2][A] What Is the “Risk” in “Risk Capital”?

Page 88, Add at end of section:

In a Cease and Desist Order entered in April 2013, the Commissioner indicated that
where investors had purchased the right to receive an income stream from sellers’
pensions and similar assets with fixed payment amounts and terms, investors took
the risk of not receiving the income-stream payments.23.1 
_________

23.1  Ark. Sec. Comm’n Case No.S-12-0015, Order No. S-12-0015-13-OR02,
at 8-9 (Apr. 22, 2013) (cease and desist order).

§ 3.2[2][B] What Is a “Venture”?

Page 88, Add to footnote 24:

See In re VFG, LLC et al., Ark. Sec. Comm’n Case No.S-12-0015, Order No.
S-12-0015-13-OR02, at 7  (Apr. 22, 2013) (cease and desist order) (citing text).

§ 3.3[7] Carder v. Burrow–Notes

Page 110, Add to footnote 81:

The Arkansas Securities Commissioner followed this reasoning in In re VFG,
LLC et al., Ark. Sec. Comm’n Case No.S-12-0015, Order No. S-12-0015-13-OR02,
at 8-9  (Apr. 22, 2013) (cease and desist order).

§ 3.5 The View of the Arkansas Securities Commissioner

Page 119, Add to end of section:

In a Cease and Desist Order entered in April 2013, In re VFG, LLC et al.,117

the Commissioner applied the principles manifest in In re Lilly, finding that the
purchase of an income stream stemming from a pension or a similar asset with fixed
payment amounts and terms was the purchase of an “investment contract” and
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therefore a security.  Id. at 6-10.  

In VFG, LLC, the respondents operated a business, VFG, that facilitated
transactions between persons who owned income streams derived from assets such
as pensions that have fixed payment amounts and terms and persons who wished to
buy those income streams–to pay a certain sum of money in order to receive a fixed
return for a period of time. VFG vetted potential sellers of income streams by
obtaining a credit report to verify that there were no liens on the income stream and
by getting verification from the seller’s pension company verifying that the seller
was entitled to receive a pension and the terms of the pension disbursement,
including the monthly amount of the income stream.

VFG  then, through agents, offered the income stream to potential buyers,
providing them all of the information gathered from the seller regarding the income
stream.  The buyer and seller did not communicate directly; VFG provided all
information and contracts and other paperwork.  VFG accepted offers to purchase on
behalf of the seller.  The buyer sent the purchase price to VFG, and VFG set up an
escrow account to hold the purchase price until closing, when it received a
percentage commission and paid the balance to the seller. 

The seller assigned the right to receive the income stream, but not the
underlying asset, to the buyer.  The seller set up an escrow account and granted the
escrow company a power of attorney enabling it to manage the account and the
income-stream funds received.  VFG worked with the buyer to direct the escrow
company to direct payments of a monthly amount to the buyer for the term agreed
upon between the buyer and seller.  The seller could redirect the stream back to
himself at any time, and because the buyer did not own the underlying asset, he
would be left with only a legal claim.  If this happened, VFG worked with the buyer
until the issue was resolved, sometimes advancing payments to the buyer for one or
more months.

The Commissioner concluded that the purchased interests in the income
streams were investment contracts and therefore securities under the risk capital test.
The buyers invested money in a venture and undertook the risk of not receiving
income-stream payments. The fixed return that the buyer expected to get was the
requisite benefit.  The buyer lacked direct control over the investment as well as
control over policy decisions concerning the venture: the buyer depended “on VFG’s
managerial skills in conducting pre-closing investigations and analyses, verifying all
information in place, verifying that there was a life insurance policy either purchased
or collaterally assigned in case of the death of the seller, and providing all necessary
paperwork to the buyers and sellers to facilitate the transaction.”118 Because the
respondents offered and sold unregistered securities in violation of section 23-42-
501, the Commissioner entered the cease and desist order.
__________



13

117  Ark. Sec. Comm’n Case No.S-12-0015, Order No. S-12-0015-13-OR02,
at 7  (Apr. 22, 2013) (cease and desist order).

 118  Id.
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Chapter 4
EXEMPT SECURITIES UNDER FEDERAL LAW

§ 4.2 Exempt Securities

Page 125, Add to footnote 15:

Congress, in the Dodd-Frank Wall Street Reform & Consumer Protection Act
§ 989J, known as the “Harkin Amendment,” directed the SEC to treat many insurance
products, including, e.g., indexed annuities, as exempt under section 3(a)(8) of the
1933 Act, 15 U.S.C. § 77c(a)(8).  For a thorough exploration of the many issues
raised by the Harkin Amendment, see Stephen E. Roth & Frederick R. Bellamy,
Securities or Not: Uncertainties Remain for Fixed Insurance Products After Dodd-
Frank, 42 Sec. Reg. & L. Rep. (BNA) (Oct. 18, 2010).
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Chapter 5
EXEMPT PRIVATE PLACEMENTS UNDER FEDERAL LAW:

SECTION (a)(2) AND RALSTON PURINA

NOTE: In the JOBS Act (“Jumpstart Our Business Startups Act of 2012,” Pub. L. No. 112-106,
126 Stat. 306 (2012)), Congress amended section 4 of the Securities Act so that the pre-existing
exemptions were placed in a new subsection (a). Thus, for example, section 4(2) became section
4(a)(2). This supplement will employ the new subsection designations.

§ 5.1 Introduction

Page 134, Add to footnote 3:

Cf. Law of Private Placements (Non-Public Offerings) Not Entitled to Benefits
of Safe Harbors–A Report, 66 BUS. LAW. 85, 86 n.11 (Nov. 2010) (“For example, an
entrepreneur starting a business in corporate form might raise money by selling shares
to close family members who lack financial sophistication.  They may know little
about the business plan but feel very comfortable with the entrepreneur’s intelligence,
business acumen, and integrity.  Assuming they continue to hold their shares for some
time, the offer and sale of the shares should clearly be exempt as a non-public
offering.”); id. at 118-19 (same).

Page 134, Add new text at end of section:

In November 2010, the Committee on Federal Regulation of Securities,
American Bar Association Section of Business Law, published a report on non-public
offerings made outside safe harbors, including offerings made directly under section
4(a)(2) (“Non-Public Offerings Report”).3.1  A lawyer contemplating making a private
placement without reliance on Regulation D (discussed in Chapter 6) or on Rule 144
(discussed in Chapter 8), or assessing whether a flawed Regulation D or Rule 144
offering can be saved under the applicable statutory exemption (section 4(a)(2) for
non-public offerings by an issuer or section 4(a)(1) for non-public offerings made by
persons other than the issuer), should consider this report a “must read.”  

The Non-Public Offerings Report asserts that the terms of the safe harbors
influence the law governing offerings that do not satisfy those safe harbors.3.2  Thus,
many of the principles of Regulation D may affect the requirements for the non-public
offering exemption arising directly under section 4(a)(2).  Accordingly, this Chapter
5 should be read in conjunction with Chapter 6 on Regulation D.
__________



16

3.1 Id.

3.2 Id. at 92.  

§ 5.3[3] Focus on Offerees, Not Purchasers

Page 141, Add to footnote 21:

The SEC staff does not take such an extreme position: “Clearly, in an offering
relying exclusively on [section 4(a)(2)] for an exemption from registration, all
offerees who purchase must possess the requisite level of sophistication.  The
sophistication of each of those to whom the securities are offered who do not purchase
is not a fact that in and of itself should determine mechanically the availability of the
exemption . . . .”  Interpretative Release on Regulation D, Securities Act Release No.
6455, 48 Fed. Reg. 10045, 10054, Fed. Sec. L. Rep. (CCH) ¶ 2380 (Mar. 3, 1983).
This interpretation was affirmed in 2009. CD&I (Securities Act Rules, Question
260.02,  Jan. 26, 2009). 

§ 5.4 Factors Relevant to Satisfaction of the Section 4(a)(2) Exemption

Page 141, Add footnote 24.1 to section heading:

24.1 While this section discusses seven factors relevant to the section 4(a)(2)
exemption, the Non-Public Offerings Report believes that only four factors are
predominant: manner of offering, eligibility of purchasers (not offerees), information,
and resales.  Non-Public Offerings Report, 66 BUS. LAW. at 93.

§ 5.4[3] Manner of Offering

Page 144, Add to footnote 31:

As discussed in section 6.3[3][B], infra, in addressing the manner of offering,
the SEC staff has taken the position that whether an issuer has a pre-existing
relationship with the investors that it solicits is relevant to the question of general
solicitation.  However, a pre-existing relationship is not the only way to avoid general
solicitation and satisfy the manner of offering factor.  The Non-Public Offerings
Report asserts that “[i]t is clear that an issuer may approach theretofore unknown
institutional investors and execute a perfectly good private placements.”  Non-Public
Offerings Report, 66 BUS. LAW. at 95.  A word of caution: the author knows of no
authority for this assertion other than the Report itself.
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Page 144, Add new text at end of section:

Because general advertising or general solicitation is fatal to the section
4(a)(2) exemption, the lawyer’s nightmare is the client who announces, “We’re ready
to go forward with the private placement; I’ve got the investors all lined up.”  In this
case, the options are: (1) to defer the offering for a period of time sufficient to
extinguish the effects of the general solicitation (a period that might be as short as 30
days,31.1 or as long as six months (by analogy to Regulation D’s safe harbor for
integration, section 6.3[1], infra)), (2) to exclude from the offering persons whom the
client solicited and advise all future offerees that a premature solicitation was made
and that all of those former offerees have been excluded, or (3) to proceed as if the
seller were making a rescission offer to persons who had already purchased, i.e., to
make full disclosure to the offerees about the improper solicitation and about all other
material information related to the offering, to inform them that any commitment they
may have made is of no force and effect and that they have no obligation to purchase,
and to obtain from each subsequent purchaser an acknowledgment of these
disclosures.  The second and third options, standing alone, would probably be
ineffective to automatically bar purchasers from subsequently obtaining  rescission
under section 12(a)(1),31.2 but there is a chance that a court might find the investors
estopped to rely on an offering defect of which they were fully aware and which
caused them no harm, similar to the reasoning of courts that have recognized the
efficacy of a rescission offer under federal law, discussed in section 12.7, infra. 
__________

31.1 Alan J. Berkeley, Limitations on the Manner of Offering Under Regulation
D,  ALI-ABA Course of Study, Regulation D Offerings and Private Placements 101,
120 (San Diego, California, Mar. 17-19, 2011).

31.2 See section 12.3, infra.

§ 5.4[7] Limitations on Resale

Page 147, Add to the citation at the end of footnote 36:

(former rule, repealed Dec. 1, 2011).
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Chapter 6
EXEMPT PRIVATE PLACEMENTS AND

LIMITED OFFERINGS UNDER REGULATION D

NOTE: Regulation D was substantially amended in 2013 as a result of the JOBS
Act.  See new Chapter 7A, “Private Placements and Limited Offerings
After the JOBS Act” (Aug. 19, 2013), on the Arkansas Bar Association
website.  

In brief, Rule 506 as discussed in the text is preserved as Rule 506(b).  A
new 506(c) exemption has been added.  It permits general solicitation so
long as sales are made only to accredited investors.

§ 6.2[1] Accredited Investor

Page 155, Delete section heading and replace with:

§ 6.2[1][A] Accredited Investor–In General

Page 158, Add to footnote 19:

CD&I (Securities Act Rules, Question 255.05, Jan. 26, 2009).

§ 6.2[1][B] Individual Accredited Investor–Calculation of Net Worth [New]

In Section 413(a) of the Dodd-Frank Wall Street Reform and Consumer Protection
Act,20.1 Congress amended the net worth rule to exclude the value of an individual’s primary
residence from the net worth calculation.  The SEC accordingly revised Rule 501(a)(5) to
implement this change.20 The new individual net worth standard in the accredited investor
definition reads:

Any natural person whose individual net worth, or joint net worth with that person’s
spouse, exceeds $1,000,000.

(1) Except as provided in paragraph (2) of this section, for purposes of calculating net
worth under this paragraph:

(i) The person’s primary residence shall not be included as an asset;

(ii) Indebtedness that is secured by the person’s primary residence, up to the
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estimated fair market value of the primary residence at the time of the sale of
securities, shall not be included as a liability (except that if the amount of such
indebtedness outstanding at the time of the sale of securities exceeds the
amount outstanding 60 days before such time, other than as a result of the
acquisition of the primary residence, the amount of such excess shall be
included as a liability); and

(iii) Indebtedness that is secured by the person’s primary residence in excess of the
estimated fair market value of the primary residence at the time of the sale of
securities shall be included as a liability.

(2) Paragraph (1) of this section will not apply to any calculation of a person’s net
worth made in connection with a purchase of securities in accordance with a right to
purchase such securities, provided that:

(i) such right was held by the person on July 20, 2010;

(ii) the person qualified as an accredited investor on the basis of net worth at the
time the person acquired such right; and

(iii) the person held securities of the same issuer, other than such right, on July 20,
2010.20.3

The effects of the new rule are discussed below.

Net Worth Standard for Accredited Investors

Rule 501, as amended, now defines “accredited investor” to include any natural
person whose individual net worth, or joint net worth with that person’s spouse, exceeds
$1,000,000, excluding the value of the investor’s primary residence.  In computing net worth,
the primary residence is not included as an asset, and any indebtedness secured by the
residence, in an amount up to the estimated fair value of the home, is not included as a
liability.  The effect is to exclude the value of the owner’s positive equity in the home, not the
entire fair market value of the home, from the owner’s net worth.  The SEC Release explains:

Thus, for example, if an investor with a net worth of $2 million
(calculated in the conventional manner before the enactment of Section
413(a)–that is, by subtracting from the investor’s total assets, including
primary residence, the investor’s total liabilities, including indebtedness
secured by the residence) has a primary residence with an estimated fair
market value of $1.2 million and a mortgage loan of $800,000, the investor’s
net worth for purposes of the new accredited investor standard is $1.6 million.
Before enactment of Section 413(a), the primary residence would have
contributed a net amount of $400,000 to the investor’s net worth for purposes



20

of the accredited investor net worth standard–the value of the primary
residence ($1.2 million) less the mortgage loan ($800,000).  Under the
amendments, exclusion of the value of the primary residence would reduce the
investor’s net worth by the same $400,000 amount.20.4

There is an exception to the net worth calculation set forth above.  If indebtedness that
is secured by the individual’s primary residence exceeds the estimated fair market value of
the primary residence (in other words, the individual’s residence is “under water”) at the time
of the sale of securities, the indebtedness must be subtracted as a liability.  The SEC Release
explains:

[T]he overall impact on net worth is a reduction equal to the underwater
amount (i.e., the excess of the amount of the mortgage over the fair market
value of the residence).  Take, for example, an investor whose primary
residence has an estimated fair market value of $1.2 million, with a mortgage
of $1.4 million.  The excess of mortgage loan over the fair market value of the
primary residence (in this case, $200,000) would be taken into account as a
liability and serve to reduce net worth both under a conventional net worth
calculation and under the accredited investor definition adopted today.20.5

Increases in Mortgage Debt in the 60 Days Before Sale of Securities

The new definition of accredited investor includes a special rule applicable to home
equity loans incurred in the 60 days prior to the sale of securities.  Any increase in the amount
of debt secured by the individual’s primary residence that is incurred in the 60 days before
the sale of securities is included in the investor’s net worth calculation, even if the estimated
value of the residence continues to exceed the aggregate amount of debt secured by the
residence.  This provision is intended to deter individuals from inflating their net worth by
borrowing against their primary residence and using positive equity in their home to acquire
other assets that would increase their net worth under the current test, “gaming” the
accredited investor net worth standard in order to qualify for a near-term investment in an
offering.  This 60-day look-back rule does not apply where the proceeds of the loan are used
to acquire the primary residence.

Grandfathering of the Prior Net Worth Test for Pre-Existing Rights to Acquire
Securities

The new rule contains a grandfathering provision that applies if the individual:

(1) is purchasing securities pursuant to a right to purchase (e.g., statutory
preemptive rights; contractual rights such as rights to acquire securities upon
exercise of an option or warrant; and rights of first offer or first refusal20.6);

(2) qualified as an accredited investor on the basis of net worth at the time the
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individual acquired the right; and

(3) both held other securities of the issuer and had that right to purchase on or
before July 20, 2010 (the day before the enactment of the Dodd-Frank Act),

then the individual may qualify as an accredited investor for the purposes of the follow-on
investment using the prior net worth test. 

Meaning of “Primary Residence”

The SEC chose not to define the term “primary residence” for purposes of the new
rule, but stated that “‘primary residence’ has a commonly understood meaning as the home
where a person lives most of the time.”20.7

__________

20.1 Pub. L. No. 111-203, § 413(a), 124 Stat. 1376 (2010).

20.2 17 C.F.R. § 230.501(a)(5).  The revision also applies to Rule 215, 17 C.F.R.
§ 230.215(e), under Section 2(a)(15) of the Securities Act, 15 U.S.C. § 77b(a)(15), which
defines “accredited investor” for purposes of section 4(6) (now section 4(a)(5)) of the
Securities Act.  The section 4(6) exemption is discussed in Section 7.5, infra).

The exclusion of an investor’s primary residence from the net worth calculation took
effect immediately upon enactment of the Dodd-Frank Act.  The new rule elaborates on that
calculation and is effective as of  February 27, 2012.  Securities Act Release No. 33-9287,
2011 WL 6415435 (Dec. 21, 2011).  

Beginning in 2014, and every four years thereafter, the Dodd-Frank Act requires the
SEC to review the definition of “accredited investor” in its entirety and to engage in further
rulemaking to the extent it deems appropriate.  (Curiously, this requirement literally applies
only to Rule 215 (which applies to the section 4(6) exemption, discussed in Section 7.5,
infra), not to Regulation D.)

20.3 17 C.F.R. § 230.501(a)(5).

20.4 Securities Act Release No. 33-9287 at 9 n.35, 2011 WL 6415435 (Dec. 21, 2011).

20.5 Id. at 12 n.42.

20.6 Id. at 19-20 n.58.

20.7 Id. at 21.
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§ 6.3[3] Manner of Offering   

Page 169, Add footnote 47.1 to end of section:

47.1 The dilemma created by a client who solicits investors prior to consulting
a lawyer about a proposed private placement is discussed in connection with section
4(a)(2) offerings at section 5.4[3] of this Supplement.

§ 6.3[3][B] General Solicitation

Page 170, Add new footnote 49.1 at end of first sentence in subsection:

49.1  For an in-depth discussion of the SEC staff’s interpretation of general
solicitations and general advertising under Rule 506, see Seth Chertok, A Theoretical
Assessment of Private Placements Under Rule 506, N.Y.U. J. L. & BUS. 77, 91-108
(2011).

Page 171, Add to footnote 51:

See also Mineral Lands Research & Marketing Corp., SEC No-Action Letter,
1985 WL 55694 (“The types of relationships with offerees that may be important in
establishing that a general solicitation has not taken place are those that would enable
the issuer (or a person acting on its behalf) to be aware of the financial circumstances
or sophistication of the persons with whom the relationship exists or that otherwise
are of some substance and duration.”).

Page 171, Delete footnote 52.

Page 172, Add to footnote 55:

A solicitation that is limited to accredited investors may be deemed a general
solicitation.  C&DI (Securities Act Rules, Question 256.18, Jan. 26, 2009).

Page 174, Add new text at end of section:

Despite the no-action letters emphasizing the importance of a preexisting
relationship, the staff has never taken the position that a preexisting relationship is the
only way to establish the lack of a general solicitation, and such is not the case.59.1

Mr. Berkeley explains,

Occasionally, a potential purchaser may independently contact
an issuer or agent seeking the opportunity to participate in a private
offering.  Typically, such a situation would arise where an existing
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client, without any encouragement from the issuer or agent, refers a
friend or business contact.

Where an issuer or agent has not engaged in any kind of
general solicitation and a potential purchaser contacts the issuer or
agent of his or her own accord, there should be no basis for the
conclusion that any kind of general solicitation has occurred
regardless of whether there is any sort of preexisting relationship
between the parties.

Moreover, Regulation D is available for business combinations such as
mergers.  In most business combinations, there is no preexisting relationship between
the issuer and the target/acquired company’s shareholders.  If a preexisting
relationship was a requirement for all Regulation D offerings, most mergers and other
combinations would be ineligible.  It is in this context that it becomes clear that
Regulation D itself does not require a preexisting relationship; it just prohibits the use
of general solicitations in Rule 505 and Rule 506 offerings.  These rules are available
to an issuer who wishes to issue stock to 35 non-accredited investors who can make
the required representations about sophistication, etc. and an unlimited number of
accredited investor shareholders.  This should not be deemed to be a general
solicitation, because it is to a finite group of people who meet a preexisting standard,
i.e., they are shareholders of the target/acquired company.59.2

Another possible scenario where general solicitation is arguably missing exists
when venture capital firms announce on their websites that they are interested in
investing in certain kinds of business ventures.  There is no apparent reason to
prohibit issuers from contacting these firms to discuss their mutual interests and to
make offers and sales.  The venture capital firms are sophisticated investors that are
perfectly able to ask for and obtain from the issuer all information that they deem
relevant.59.3

Finally, as mentioned at section 5.4[3] of this Supplement, supra, the Non-
Public Offerings Report asserts that “[i]t is clear that an issuer may approach
theretofore unknown institutional investors and execute a perfectly good private
placements.”59.4 The panelists at the ALI-ABA Course of Study were dubious,
questioning whether an issuer could safely cold call Bill Gates.
__________

59.1 Alan J. Berkeley,  Limitations on the Manner of Offering Under Regulation
D,  ALI-ABA Course of Study, Regulation D Offerings and Private Placements 101,
120 (San Diego, California, Mar. 17-19, 2011) 101, 112 n.2.  

59.2 Interview with John Selig, Esq., in Little Rock, Ark. (Feb. 8, 2010).
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59.3 Comments of Messrs. Robert B. Robbins and Martin P. Dunn, panelists at
the ALI-ABA Course of Study, Regulation D Offerings and Private Placements (San
Diego, California, Mar. 17-19, 2011).

59.4 Non-Public Offerings Report, 66 BUS. LAW. at 95. 
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Chapter 7
OTHER FEDERAL TRANSACTION EXEMPTIONS

§ 7.2 Section 3(a)(11) and Rule 147: Intrastate Offerings

Page 196, Add to footnote 11, first paragraph:

CD&I (Securities Act Rules, Question 141.03, Nov. 26, 2008).

§ 7.5 Section 4(6) [4(a)(5)]: Offers and Sales Only to Accredited Investors [New Heading*]

* While the text uses the old designation for this exemption, section 4(6), this Supplement will use
the new one, section 4(a)(5).

Page 220, Add text after footnote 96:

The definition of “accredited investor” for purposes of section 4(a)(5) is found
in Rule 215(e).96.1  It is identical to the definition of “accredited investor” in Rule
501(a)(5), discussed in Sections 6.2[1][A], [B], supra.  
__________

96.1 17 C.F.R. § 230.215(e).

Page 221, Delete sentence preceding footnote 100 and replace with:

However, now that the “bad boy” disqualification will apply to Rule 506 offerings,
see text at section 6.6[4], section 4(a)(5) (to which this disqualification does not
apply) may enjoy a modest revival.

Page 223, Add text at end of section:

6.  Federal Preemption.  Unlike Rule 506 offerings, state regulation of
offerings made under section 4(a)(5) is not preempted by NSMIA.  NSMIA
preemption is discussed in Chapter 9, infra.
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Chapter 8
THE PROBLEM OF RESALES UNDER FEDERAL LAW

§ 8.1 The Section 4(a)(1) Exemption and the Problem of Statutory Underwriters

Erratum. The last sentence of the first paragraph on p. 229 should read:

Purchasers of those securities are entitled to the protection that registration by the
issuer–with its attendant disclosures–would give them.

Page 232, Add to end of footnote 22:

See also MARC I. STEINBERG, SECURITIES REGULATION 310 (6th ed. 2013).

§ 8.2[2][C] Limitation on Amount of Securities Sold

Page 244, Delete last paragraph of section and replace with:

Securities sold in any of the following types of transactions do not count
toward the volume limitation: a registered public offering, a Regulation A offering,
an exempt offering under section 4(a)(1) (the so-called section 4(a)(1½) exemption,
discussed in section 8.3, infra), and in offshore transactions under Regulation S.  This
means that an affiliate selling securities under Rule 144 can sell up to the applicable
volume limitation while simultaneously selling additional securities in one or more
of these other types of transactions.60  Securities sold in any other type of transaction,
including sales made in violation of section 5, will not be excluded.60.1

__________

60 J. WILLIAM HICKS, RESALES OF RESTRICTED SECURITIES § 4:233, Westlaw
database SECRESR (database updated March 2011).  

60.1 Id.

§ 8.3 The So-Called Section 4(a)(1½) Exemption for Private Resales

Page 250, Add to end of section:

With the SEC’s adoption of Rule 506(c) of Regulation D, which exempts
issuers’ placements made by general solicitation so long as sales are made solely to
accredited investors (and the issuer takes reasonable steps to verify that status), a
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question arises: May resales of securities be made by general solicitation under the
section 4(a)(1½) exemption if the conditions of Rule 506(c) are met?

§ 8.3A NSMIA Preemption [New]

Because securities of reporting companies transferred in resale transactions
exempt under 1933 Act section 4(a)(1) are “covered securities,”75.1 state regulation of
these securities are subject to NSMIA preemption as discussed in Chapter 9, infra.
The preemption does not extend to section 4(a)(1) exempt resales of non-reporting
companies, or to resales that are distributions required to be registered under section
5.75.2

__________

75.1 15 U.S.C. § 77d(b)(4)(A) (defining section 4(a)(1) securities as “covered
securities”). 

75.2 1 HAROLD S. BLOOMENTHAL, SECURITIES LAW HANDBOOK § 10:11, at 655
(2009-2010).
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Chapter 9
FEDERAL PREEMPTION: NSMIA

§ 9.2 “Covered Securities”

Page 258, Add text following footnote 21:

The inclusion of the section 4(a)(1) exemption for securities of reporting companies
in the definition of “covered securities” means that state regulation is preempted
(subject to state authority retained as described in § 9.3) for resales of these securities
under Rule 144 or section (1½).

Page 258, Delete first sentence of footnote 19.

§ 9.3[1] Authority Retained by the State

Page 260, delete the second full sentence and substitute:

The notice filing consists of (1) a filing fee of between $100 and $500, depending on
the maximum aggregate offering price at which the securities are to be offered in
Arkansas,32 (2) a copy of the federal Form D, which must be filed within 15 days after
the first sale of the securities in Arkansas,33 and (3) a sales report, which must be filed
within 15 days after the first sale of the securities in Arkansas.34 The sales report must
include the date of the first sale in Arkansas, the number of sales and the amount of
sales made to both accredited and unaccredited investors, the type of security sold,
and the aggregate offering price of the security sold.34.1 If the issuer paid less than the
maximum filing fee, it must “provide to the Commissioner a final sales report
reflecting the final amount of sales to investors in Arkansas during the previous filing
period.”34.2 
__________

32 ARK. CODE ANN. § 23-42-509(c)(1) (2012).

33 Ark. Sec. Comm. R. 509.01(b)(2).  The Form D may be filed electronically
through NASAA’s Electronic Filing Depository (“EFD”), and if it is so filed, it must
be signed by the issuer’s duly authorized person.  Ark. Sec. Comm. R. 509.0l(b)(4).

34  Ark. Sec. Comm. R. 509.01(b)(3).

34.1 Ark. Sec. Comm. R. 509.01(b)(3)(A).
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34.2 Ark. Sec. Comm. R. 509.01(b)(3)(B).
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Chapter 10
EXEMPT SECURITIES UNDER ARKANSAS LAW

§ 10.1 Introduction

Page 268, Insert after the second sentence of the first full paragraph:

The current rules became effective on February 9, 2014. 

§ 10.3 The Section 23-42-503 Catalog

Page 271, Delete last sentence of footnote 13 and replace with:

See http://www.nasaa.org/wp-content/uploads/2011/07/7-World_Class_Foreign_
Issuer_Exemption.pdf (last visited July 1, 2014).

Page 271, Delete footnote 15 and replace with:

The Statements of Policy include those on Church Bonds, Health Care Facility
Offerings, and Guidelines for General Obligation Financing by Religious
D e n o m i n a t i o n s .   T h e s e  S t a t e me n t s  o f  P o l i c y  a p p e a r  a t
http://www.nasaa.org/wp-content/uploads/2011/07/40-Church_Bonds.pdf;
http://www.nasaa.org/wp-content/uploads/2011/07/30-Health_Care_Facility_Offer
i n g s . p d f ;  a n d  h t t p : / / w w w . n a s a a . o r g / w p - c o n t e n t / u p l o a d s /
2011/07/12-Religious_Denominations.pdf (last visited July 1, 2014).
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Chapter 11
PRIVATE PLACEMENT AND LIMITED OFFERING

EXEMPTIONS UNDER ARKANSAS LAW

§ 11.1 Introduction

Page 285, Delete last sentence of first paragraph and replace with:

The Securities Commissioner has amended the rules several times in recent years.
The reader should always consult the current rules at www.securities.arkansas.gov,
under the tab “Legal.”

§ 11.3 Key Definitions

Page 291, Delete the first full paragraph and replace with:

• CONTROL.  “Including the terms ‘controlling,’ [‘]controlled by,’ and ‘under
common control with,’ means the possession, directly or indirectly, of the power to
direct or cause the direction of the management or policies of a person, whether
through the ownership of securities, by contract, or otherwise.”23  Control is presumed
if a person or firm exercises executive responsibility (e.g. “a director, partner or
officer exercising executive responsibility” or one who “has a similar status or
performs similar functions”) or has voting power or a profit share of 25% or more.24

Page 292, Delete the first full sentence on page, including footnote 26.

Page 292, Add new footnote 26 at end of partial sentence at top of page, after
“....available.”:

26 Ark. Sec. Comm. R. 102.01(24).

Page 292, Delete text of footnote 27 and replace with:

Id.

Page 293, Delete text of footnote 29 and replace with:

Ark. Sec. Comm. R. 102.01(34).

Page 293, Delete “Public advertising shall mean any” in first sentence of second bullet on
page and replace with:
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Public advertising means “[a]ny

Page 294, Delete text of footnote 31 and replace with:

Ark. Sec. Comm. R. 102.01(35).

Page 295, Delete text of footnote 37 and replace with:

Ark. Sec. Comm. R. 102.01(36).

§ 11.4[1] Business Organization

Page 297, add a new footnote 39.1 following second bullet point:

39.1  Although not required by the Rules, counsel should consider placing an
appropriate restrictive legend on any instrument evidencing the security.

Page 298, Delete “Ark. Sec. Comm. R. 102.01(31)” in second line of footnote 40 and
replace with:

Ark. Sec. Comm. R. 102.01(33).

§ 11.4[2] Additional Sales by an Existing Issuer

Page 300, add a new footnote 47.1 following first bullet point:

47.1  Although not required by the Rules, counsel should consider placing an
appropriate restrictive legend on any instrument evidencing the security.

§ 11.4[5] Accredited Investor

Page 304, Delete citation and first two sentences of footnote 60 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(N).  The NASAA Model Accredited
I n v e s t o r  E x e m p t i o n  a p p e a r s  a t  h t t p : / / w w w . n a s a a . o r g /
wp-content/uploads/2011/07/24-Model_Accredited_Investor_Exemption.pdf (last
visited July 1, 2014).

Page 306, delete the second bullet point and add a new paragraph:

The Accredited Investor exemption is not self-executing.  The issuer must file
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with the Commissioner a notice of the transaction, a consent to service of process
required by Ark. Code Ann. § 23-42-107(a), and a copy of the general announcement
of the proposed offering.60.1 In addition, the issuer must pay a filing fee.  The filings
must be made within 15 days after the first sale is made in Arkansas.60.2 
__________

60.1  Ark. Sec. Comm. R. 504.01(a)(12)(N).

60.2 Id.

§ 11.4[6] Isolated Non-Issuer Transaction

Page 307, delete last sentence of first paragraph and the second paragraph and substitute:

The Rules64 set forth five conditions, each of which must be met for a
transaction to be exempt under the Isolated Non-Issuer Transaction exemption:

• The sale must be of an outstanding security.

• The sale must be by or on behalf of a person who is not in control of the
issuer, controlled by the issuer, or under common control with the issuer.65

• The person must not directly or indirectly effect transactions in securities for
the benefit of the issuer.

• The person must not meet the definition of an issuer or underwriter under the
Act or the Rules.65.1

• There must be no more than three transactions effected in Arkansas during
any period of 12 consecutive months.65.2

__________

64 Ark. Sec. Comm. R. 504.01(a)(1).

65 See also Cole v. PPG Indus., Inc., 680 F.2d 549 (8th Cir. 1982).  Control
persons must find their exemption under the Affiliate Exclusion-Control Person
exemption, discussed at Section 11.6[3], infra.

65.1 See ARK. CODE ANN. § 23-42-102(10) (Supp. 2013) (definition of
“issuer”); Ark. Sec. Comm. R. 102.01(46) (definition of “underwriter”).

65.2 Presumably, this means not more than three transactions conducted by or
on behalf of the person whose sales are in question.



34

§ 11.4[7] One Hundred Percent Sale of a Business

Page 308, Delete text of footnote 66 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(K).

Page 308, replace citation at the end of footnote 67 with:

Ark. Sec. Comm. R. 102.01(18).

§ 11.4[8] Organization and Additional Capitalization of Wholly Owned Subsidiary

Page 309, Delete text of footnote 68 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(F).

§ 11.4[9] Class Vote

Page 309, Delete text of footnote 69 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(G).

§ 11.4[10] Security Holder Agreement

Page 310, Delete text of footnote 70 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(J).

§ 11.5[1] Small Private Offering

Page 313, Add text at end of second line of second bulleted paragraph, after “partnership
agreement”:

certificate of designation,

§ 11.5[3] Small Real Estate Investment Oriented Securities Offering
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Page 321, delete text of footnote 102, and replace with:

It is not clear to what extent the provisions in the definition of “investment intent” in
Ark. Sec. Comm. R. 102.01(24) apply to this condition.  In addition, although not
required by the Rules, counsel should consider placing an appropriate restrictive
legend on any instrument evidencing the security.

§ 11.5[5] Manual Exemption

Page 323, footnote 107, replace citation at end with:

Ark. Sec. Comm. R. 504.01(a)(12)(L).

§ 11.5[12] Professional Corporation or Professional Limited Liability Company

Page 327, add a new footnote 119.1 following third bullet point:

119.1 Although not required by the Rules, counsel should consider placing an
appropriate restrictive legend on any instrument evidencing the security.

§ 11.5[13] Limited Offering of Oil, Gas, and Other Mineral Interests Under Select Conditions

Page 328, delete the first sentence and substitute:

The offer or sale is made only to persons or companies whom the issuer or issuer’s
agent reasonably believes are engaged in business in the industry or  practicing a
profession or discipline that is directly related to activities integral to the industry.
Under the former rules, the exemption covered sales to sophisticated investors who
had no connections to the industry, but this provision was repealed in December 2011.

Page 328, add a new footnote 120.1 following first sentence of second bullet point:

120.1 Although not required by the Rules, counsel should consider placing an
appropriate restrictive legend on any instrument evidencing the security.

§ 11.5[14] Oil and Gas Auctions

Pages 328-30: Delete text of entire section and replace with: 
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This exemption has been eliminated effective December 1, 2011.

§ 11.5[15] Insured Savings, Certificate, Passbook and Other Similar Insured Accounts

Page 330, Delete “Ark. Sec. Comm. R. 504.01(A)(12)(f)” in footnote 124 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(E).

§ 11.5[16] Investment Club

Page 330, Delete text of footnote 125 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(H).

Page 331, Delete “Ark. Sec. Comm. R. 504.01(A)(12)(i)(iii)” in footnote 127 and replace
with:

Ark. Sec. Comm. R. 504.01(a)(12)(H)(iii).

§ 11.5[17] Deferred Compensation Plans

Page 333, Delete text of footnote 128 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(I).

§ 11.5[18] Life Settlements Contracts

Page 333, Delete “Ark. Sec. Comm. R. 102.01(23)” in footnote 129 and replace with:

Ark. Sec. Comm. R. 102.01(25).

Page 334, Delete “Ark. Sec. Comm. R. 504.01(A)(12)(n)” in footnote 133 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(M).

Page 334, Add footnote 133.1 at end of section:

133.1 For an excellent explanation of the life settlements industry and a
discussion of the application of the federal securities laws to these instruments, see
Staff Report to the United States Securities & Exchange Commission, Life
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S e t t l e m e n t s  T a s k  F o r c e  ( J u l y  2 2 ,  2 0 1 0 ) ,  a v a i l a b l e  a t
http://www.sec.gov/news/studies/2010/lifesettlements-report.pdf (last visited July 1,
2014).  See also Miriam Albert, The Howey Test Turns 64: Are the Courts Grading
this Test on a Curve?, 2 WM. & MARY BUS. L. REV. 1 (2011).

§ 11.5[19] Charitable Funds

Page 334, Delete text of footnote 134 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(O).

§ 11.6[3][A] Transactions in Compliance with Rule 144

Page 341, Delete “Rule 504.01(A)(12)(m)(i)” at beginning of first sentence of section and
replace with:

Rule 504.01(a)(12)(L)(i)

§ 11.6[3][B] The New Private Placement Exemption

Page 341, Delete text of footnote 154 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(L)(ii).

Page 342, Delete text of footnote 157 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(L)(ii)(c).

Page 342, Delete text of footnote 158 and replace with:

Ark. Sec. Comm. R. 504.01(a)(12)(L)(ii)(d).

Page 343, Delete citation in footnote 159 and replace with:

Ark Sec. Comm. R. 504.01(a)(12)(L)(ii)(e).
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Chapter 12
LIABILITY FOR VIOLATIONS OF THE

FEDERAL SECURITIES LAWS

§ 12.3[3] Statute of Limitations

Page 360, footnote 35, add to end of footnote:

But see Pension Trust Fund for Operating Engineers v. Mortgage Asset
Securitization Transactions, Inc., 730 F.3d 263, 269-70 (3d Cir. 2013) (holding, on
issue of first impression, “that a Securities Act plaintiff is not required to plead
compliance with Section 13” and dismissing decisions of other Circuits holding to the
contrary as relying on “archaic” rule).

§ 12.5 Section 10(b) and Rule 10b-5

Page 372, add text following footnote 71:

Moreover, while in an earlier era the private cause of action was given a relatively
broad scope,71.1 in recent years the Supreme Court has made it clear that the reach of
private action under Rule 10b-5 will not be expanded beyond that established in
recent years.71.2 The Court has held that the implied private right of action will be
given a narrow scope,71.3  and “should not be extended beyond its present
boundaries.”71.4

__________

71.1 See, e.g., J.I. Case Co. v. Borak, 377 U.S. 426 (1964) (finding implied right
of action for proxy fraud under 1934 Act).

71.2 See, e.g., Janus Capital Group, Inc. v. First Derivative Traders, 131 S. Ct.
2296, 2303 (2011) (“Our holding [on the scope of primary liability under Rule 10b-5]
accords with the narrow scope that we must give the implied private right of action.”);
Stoneridge Investment Partners, 552 U.S. at 165 (“Concerns with the judicial creation
of a private cause of action caution against its expansion.  The decision to extend the
cause of action is for Congress, not us.  Though it remains the law, the § 10(b) private
right should not be extended beyond its present boundaries.”).

71.3 Janus Cap. Group. v. First Derivative Traders, 131 S. Ct. 2296, 2303
(2011).

71.4  Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., 552 U.S. 148,
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165 (2008).

§ 12.5[3] Manipulation or Deception

Page 376, Add to text following footnote 83:

The Supreme Court recently clarified that in a misrepresentation case, to be
held liable under Rule 10b-5, the defendant must have “made” the untrue statement
of a material fact.83.1 “For purposes of Rule 10b-5, the maker of a statement is the
person or entity with ultimate authority over the statement, including its content and
whether and how to communicate it.”83.2

__________

83.1 Janus Cap. Group v. First Derivative Traders, 131 S. Ct. 2296, 2302 (2011).

83.2 Id.

Page 376-77, Add to footnote 87:

But cf. Matrixx Initiatives, Inc. v. Siracusano, No. 09-1156, 2011 WL 977060,
at *11 (U.S. Mar. 22, 2011) (“[Section] 10(b) and Rule 10b-5 do not create an
affirmative duty to disclose any and all material information.  Disclosure is required
under these provisions only when necessary ‘to make . . . statements made, in the light
of the circumstances under which they were made, not misleading.’  17 CFR §
240.10b-5(b).  Even with respect to information that a reasonable investor might
consider material, companies can control what they have to disclose under these
provisions by controlling what they say to the market.”).

§ 12.5[4] Materiality

Page 378, Add to footnote 89:

The United States Supreme Court’s most recent decision on materiality in a
securities fraud suit is Matrixx Initiatives, Inc. v. Siracusano, 131 S. Ct. 1309, 1321-
22 (2011), which held that a pharmaceutical company’s failure to disclose reports of
adverse events associated with a product may be material even if the reports do not
disclose a statistically significant number of adverse events.

Page 378, Add to footnote 91:

See generally Matrixx Initiatives, Inc. v. Siracusano, 131 S. Ct. 1309 (2011)
(refusing to adopt bright-line rule that reports of adverse effects of pharmaceutical
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product are not material unless they establish statistical significance).

§ 12.5[6] “In Connection With”

Page 380, footnote 100, Add to end of footnote:

Courts have found the “in connection with the purchase or sale of any
security” element of section 10(b) and Rule 10b-5 to be satisfied even where a
fraudster takes the victim’s money with assurances that he will invest that money in
securities, but instead spends the money on personal expenses and paying off prior
investors (in other words, a Ponzi scheme).  See, e.g., SEC v. Smart, 678 F.3d 850,
858 (10th Cir. 2012) (stating that the defendant “took investors’ money under the
pretense that it would be invested in safe securities, like mutual funds.  The fact that
he failed to actually buy or sell securities is not dispositive.”) (alternative rationale);
see also SEC v. George, 426 F.3d 786, 788-89 (6th Cir. 2005) (to the same effect).

§ 12.5[7][A] The Affiliated Ute Presumption

Page 385, Add to footnote 112:

See generally In re Interbank Funding Corp. Sec. Litig., 629 F.3d 213, 219-20
(D.C. Cir. 2010) (discussing various courts’ approaches to application of Affiliated
Ute presumption and holding presumption does not arise in claim that primarily
alleges affirmative misrepresentations).

§ 12.5[7][B] Fraud on the Market

Page 387, Add text following footnote 117:

The fraud on the market theory is vitally important in class actions brought
under Rule 10b-5.  This is because without a presumption of reliance,
individualized questions of reliance by class members would predominate over
common questions, so that, effectively, almost all securities fraud class actions
would simply be precluded.17.1 In Erica P. John Fund, Inc. v. Halliburton Co.
(“Halliburton II”),117.2 the Supreme Court considered whether it should revisit the
issue and reject the fraud on the market theory altogether.  It chose not to do so,117.3

but it held that defendants should have an opportunity at the class certification
stage to rebut the presumption of reliance by showing that the alleged
misrepresentation or omission did not impact the security’s market price.117.4

__________
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117.1 Basic, Inc. v. Levinson, 485 U.S. 224, 242 (1988).
 

117.2 134 S. Ct. 2398 (2014).  The Supreme Court considered this case twice. 
In the first decision, Erica P. John Fund v. Halliburton Co., 131 S. Ct. 2179
(2011) (“Halliburton I”), the Court held that a Rule 10b-5 plaintiff is not required
to prove loss causation at the class certification stage. Id. at 2187.

 
117.3 Halliburton II, 134 S. Ct. at 2407-13.

117.4 Id. at 2414-17.

§ 12.5[7][C] Fraud Created the Market

Page 389, Delete sentence preceding footnote 125 and replace with:

The Third and Seventh Circuits have rejected it.

Page 389, Add to footnote 125:

Malack v. BDO Seidman LLP, 613 F.3d 743, 747-755 (3d Cir. 2010).

Page 389, Add to footnote 126:

See also In re NationsMart Corp. Sec. Litig., 130 F.3d 309, 322 (8th Cir.
1997) (holding that even if court accepted the fraud created the market theory,
plaintiff’s pleadings were insufficient to invoke it). 

§ 12.5[9][B] Loss Causation

Page 394, Add to footnote 146:

See also Erica P. John Fund, Inc. v. Halliburton Co., 131 S. Ct. 2179, 2183
(2011) (“Halliburton I”) (“To prevail on the merits in a private securities fraud
action, investors must demonstrate that the defendant’s deceptive conduct caused
their claimed economic loss.  This requirement is commonly referred to as ‘loss
causation.’”).   Halliburton I held that a plaintiff need not prove loss causation in
order to obtain class certification in a private securities fraud class action. 

§ 12.5[10] Damages

Page 399, Add to footnote 160:



42

See, e.g., Strategic Diversity, Inc. v. Alchemix Corp., 666 F.3d 1197 (9th
Cir. 2012) (holding that a plaintiff suing under section 10(b) seeking rescission
must demonstrate economic loss and that the alleged misrepresentation caused the
loss; also holding that where actual rescission is not feasible, a court may consider
awarding rescissory damages). 

§ 12.6 Sarbanes-Oxley Statute of Limitations

Page 402, Add to footnote 170:

In addition, the Supreme Court in Merck did not decide whether the
“violation” from which the limitations period begins to run is the time the fraud is
committed or the time the plaintiff is harmed by the fraud.  In a carefully reasoned
opinion authored by Judge Richard Posner that explains the difference between a
statute of limitations and a statute of repose, the Seventh Circuit held that section
804(a)(2) is the latter, and that “violation” in that statute means the time when the
fraud is committed.  McCann v. Hy-Vee, Inc., 663 F.3d 926 (7th Cir. 2011). 

Page 403, Add to footnote 173:

McCann v. Hy-Vee, Inc., 663 F.3d 926, 930 (7th Cir. 2011). 

§ 12.8[1] Controlling Person Liability

Page 410, Delete second sentence of subsection and footnote 206 and replace with:

The Eighth Circuit recently addressed controlling person liability, stating that
“[t]he purpose of the federal control-person statute is to prevent people and entities
from using straw parties, subsidiaries, or other agents acting on their behalf to
accomplish ends that would be forbidden directly by the securities laws.”206  To
establish liability, “a plaintiff must prove: (1) that a ‘primary violator’ violated the
federal securities laws; (2) that the alleged control person actually exercised
control over the general operations of the primary violator; and (3) that the
‘alleged control person possessed–but did not necessarily exercise–the power to
determine the specific acts or omissions upon which the underlying violation is
predicated.’”206.1

__________

206 Lustgraaf v. Behrens, 619 F.3d 867, 873 (8th Cir. 2010) (quoting
Laperriere v. Vesta Ins. Group, Inc., 526 F.3d 715, 721 (11th Cir. 2008) (per
curiam)).  
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In addition, “a ‘primary violator’ [must have] violated the federal securities
laws.”  Lustgraaf v. Behrens, 619 F.3d 867, 873 (8th Cir. 2010). In Lustgraaf, the
court reversed the dismissal of a broker-dealer even though the complaint alleged
that the broker who committed the fraud did so through a different brokerage.  Id.
at 876-77.  However, the court affirmed the dismissal of a complaint against the
parent company of the brokerage firm that employed the broker who committed
the fraud because the complaint failed to show that the parent company “actually
exercised control over [the individual broker’s] general operations.”  Id. at 878. 

206.1 Id. (quoting Farley v. Henson, 11 F.3d 827, 835 (8th Cir. 1993)).

Page 411, Add to footnote 207:

Lustgraaf, 619 F.3d at 873-74, 877 (noting split among federal courts of appeal).

§ 12.8[2] Aiding and Abetting Liability

Page 413, delete text of footnote 218 and replace with:

Section 20(e) of the 1934 Act, 15 U.S.C. § 78t(e) (SEC can bring
enforcement action against “any person that knowingly or recklessly provides
substantial assistance to another person in violation of a provision of this Act, or of
any rule or regulation issued under this Act,” and, if proved, such person “shall be
deemed to be in violation of such provision to the same extent as the person to
whom such assistance is provided.”) (“or recklessly” was added by the Dodd-
Frank Act in 2011).

Page 414, Add to footnote 223:

Affco Inv. 2001, LLC v. Proskauer Rose, LLP, 625 F.3d 185, 194 (5th Cir.
2010) (holding that “explicit attribution is required to show reliance under section
10(b)”).

See also In re DVI, Inc. Securities Litigation, 639 F.3d 623, 648 (3d Cir.
2011), abrogated on other grounds by Amgen, Inc. v. Conn. Retirement Plans &
Trust Funds, 133 S. Ct. 1184, 1194, 1203-04 (2013) (holding “that in order for a
plaintiff to invoke the fraud-on-the-market presumption of reliance against a
secondary actor in a scheme liability action under § 10(b), the plaintiff must show
the deceptive conduct was publicly attributed to that secondary actor”).

Page 414, Add text following footnote 223:

The Supreme Court revisited the subject of primary vs. secondary liability
in Janus Capital Group, Inc. v. First Derivative Traders,223.1 in which the parent
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and affiliated investment adviser to mutual fund were alleged to be liable for false
statements contained in the mutual fund’s prospectus.  The Supreme Court, in a 5-
to-4 decision authored by Justice Thomas, held that the claim against the
investment adviser should be dismissed for failure to state a claim.  According to
the Court, under the plain language of Rule 10b-5, only persons who “make”
untrue statements of a material fact can be held liable.223.2 Crucially, “[f]or
purposes of Rule 10b-5, the maker of a statement is the person or entity with
ultimate authority over the statement, including its content and whether and how to
communicate it.”223.3 The Court also indicated that attribution is relevant to the
question whether a person “makes” a statement: “[I]n the ordinary case, attribution
within a statement or implicit from surrounding circumstances is strong evidence
that a statement was made by–and only by–the party to whom it is attributed.”223.4

The Court explicitly rejected the Government’s position that a person who
“creates” a statement by “‘provid[ing] the false or misleading information that
another person then puts into the statement’” should be deemed to have made it,
stating that “[o]ne who prepares or publishes a statement on behalf of another is
not its maker.”223.5  Under the facts alleged, the investment adviser was only
secondarily, not primarily, liable for the misstatements in the prospectus.223.6  

In a dissenting opinion authored by Justice Breyer and joined by Justices
Ginsburg, Sotomayor, and Kagan, Justice Breyer reasoned that a court could find
that the investment adviser “made” the statements at issue, because each of the
mutual fund’s officers was an employee of the investment adviser; the adviser
managed the purchase, sale, redemption, and distribution of the mutual fund’s
investments; the adviser prepared, modified, and implemented the mutual fund’s
long-term strategies; the adviser disseminated the fund prospectuses through the
adviser’s parent company’s web site; employees of the adviser drafted and
reviewed the fund prospectuses, including the allegedly misleading language; and
the adviser may have kept the mutual fund’s trustees in the dark about the true
facts concerning the subject misrepresented.223.7 According to Justice Breyer, “The
relationship between Janus Management [the adviser] and the Fund could hardly
have been closer.”223.8

 Janus has implications beyond the world of mutual funds and their
advisers.  It will limit the expansive theories of primary (as opposed to secondary)
liability that plaintiffs have used since the Court’s decision in Central Bank of
Denver in an attempt to reach accountants, lawyers, and others who provide
services to the issuers of securities.  Now such participants in the preparation and
creation of allegedly fraudulent statements are probably at risk of liability only to
the SEC under its statutory authority to act against aiders and abettors.

 __________

223.1131 S. Ct. 2296 (2011).
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223.2 Id. at 2301.

223.3 Id. at 2302.  The Court analogized to “relationship between a
speechwriter and a speaker.  Even when a speechwriter drafts a speech, the content
is entirely within the control of the person who delivers it.”  Id.

223.4 Id. 

223.5 Id. at 2303-04 (quoting Government’s amicus brief).

223.6 Id. at 2305.  Janus Capital demonstrates the Court’s continued
determination not to expand the reach of the private right of action under Rule
10b-5.  See id. at 2303 (referring to “the narrow scope that we must give the
implied private right of action”). 

223.7 Id. at 2312.

223.8 Id.

§ 12.9[5] Heightened Pleading Requirements

Page 423, Add to footnote 258:

Horizon Asset Mgmt. Inc. v. H & R Block, Inc., 580 F.3d 755 (8th Cir.
2009) (complaint properly dismissed for failure to plead scienter adequately).

§ 12.9[7] Federal Preemption of Many State Class Actions: SLUSA

Page 429, Add to footnote 280:

Brown v. Calamos, 664 F.3d 123, 130-31 (7th Cir. 2011) (Posner, J.) (holding that
where charge of breach of fiduciary duty of loyalty might be implausible without
an allegation of misrepresentation, suit was preempted by SLUSA; case discusses
standards adopted in other Circuits).

Page 429, Add to end of section:

In 2014, in Chadbourne & Parke LLP v. Troice,280.1 the U.S. Supreme
Court recognized limits to the reach of SLUSA.  The case involved Allen Stanford
and his multibillion dollar Ponzi scheme.  The plaintiffs purchased certificates of
deposit in Stanford International Bank, which was chartered in Antigua.  The CDs
were not “covered securities” under SLUSA.  However, the plaintiffs were told
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that the Bank invested in “‘highly marketable securities issued by stable
governments [and] strong multinational companies’”280.2– securities that were
covered securities.  The defendants were firms and individuals associated with
Stanford who helped sell the CDs or who otherwise helped perpetrate the fraud
(including lawyers). 

The question was whether the fraudulent misrepresentations and omissions
were made “in connection with the purchase or sale of a covered security,” as
required for application of SLUSA’s preemption.  The Court held that the “in
connection with” element was not met, so that the plaintiffs’ claims were not
preempted by SLUSA.  The plaintiffs did not purchase covered securities; they
bought uncovered securities that were backed (or supposedly backed) by covered
securities.  The Court held that the relationship between the alleged fraud and the
covered securities was too tenuous for SLUSA to apply.  Specifically, the Court
held that “[a] fraudulent misrepresentation or omission is not made ‘in connection
with’ such a ‘purchase or sale of a covered security’ unless it is material to a
decision by one or more individuals (other than the fraudster) to buy or to sell a
‘covered security.’”280.3

__________

280.1 134 S. Ct. 1058 (2014).

280.2  Id. at 1065 (quoting App. to Pet. for Cert.).

280.3  Id. at 1066.

§ 12.11 Criminal Liability

Page 434, Add to footnote 298:

See, e.g., U.S. v. Reyes, 577 F.3d 1069 (9th Cir. 2009).
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Chapter 13
LIABILITY UNDER ARKANSAS LAW

NOTE: There have been two important developments with respect to liability
under Ark. Code Ann. § 23-42-106: (1) a decision about the potential
liability of bond counsel under the statute, discussed in new Section
13.2[6][E], below, and (2) the 2013 revision of the statute itself,
discussed in new Section 13.2A, below. 

§ 13.2[1] Sellers’ Violation of Registration or Other Regulatory Provisions

Page 442, Delete first sentence on page and replace with:

While selling a security without registration or an exemption is the most
common basis for rescission under the statute,15  a buyer may also rescind if the
sale is in violation of any of the other requirements set out above in this Section.

Page 442, Add text to end of section:

The problem of sales effected through an unregistered agent or broker-
dealer can arise when the seller of the securities uses a “finder.”  There is no
formal or legal definition of the term  “finder,” but generally the term refers to  an
unregistered person who, in exchange for a fee, undertakes to identify potential
buyers and connect them with the seller.  The finder’s role may be as minimal as
providing the seller a list of potential buyers or as substantial as helping to
structure the transaction and conduct negotiations with purchasers.  The question is
at what point the finder’s activities bring him within the definition of “agent” or
“broker-dealer” so that he is required to register as such under the Arkansas
Securities Act (and, in the case of federal securities laws, to register as a broker-
dealer with the SEC).  In making that determination, relevant factors include (1)
whether the finder was involved in negotiations, (2) whether he engaged in the
solicitation of investors, (3) whether he discussed the details of the securities with
or made recommendations to the investors, (4) whether his compensation was
transaction-related, and (5) whether he was previously involved in the sale of
securities.18.1

__________

18.1 In re WiFiMed Holdings Co., Inc., Ark. Sec. Comm’n Case No. S-07-
044, No. S-07-044-08-CO01 (Consent Order, Mar. 19, 2008); American Bar
Association Report and Recommendations of the Task Force on Private Placement
Broker-Dealers, 60 BUS. LAW. 959 (2005); Stephen M. Goodman, Vanishing
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Breed: The Narrowing Opportunities for Unregistered Finders, 42 Sec. Reg. & L.
Rep. 1911 (BNA) (Oct. 11, 2010).

§ 13.2[4] Offer, Sale, or Purchase

Page 446, footnote 30, replace citation to rule with:

Ark. Sec. Comm. R. 102.01(29).

§ 13.2[5] Who Is a “Seller” or a “Purchaser”?

Page 447, Add footnote 37.1 to last full sentence on the page:

37.1 This seems to be the construction adopted by the Arkansas Supreme
Court in First Arkansas Bank & Trust v. Gill Elrod Ragon Owen & Sherman, P.A.,
2013 Ark. 159, discussed below in new Section 13.2[6][E].

§ 13.2[6][A] Control Persons

Page 451, Delete block quotation and replace it with:

[t]he power to direct or cause the direction of the management or policies of a
person, whether through the ownership of securities, by contract, or otherwise. 
Control of a person is presumed when any individual or firm does the following:

(A) Is a director, partner or officer exercising executive responsibility or has a
similar status or performs similar functions;

(B) Directly or indirectly has the right to vote twenty-five percent (25%) or
more of the voting securities of a person; or

(C) Is entitled to twenty-five percent (25%) or more of the profits of a person.

§ 13.2[6][D] Material Aid

Page 456, Add footnote 64.1 following first sentence:

64.1 However, a broker-dealer who controls the primary violator, commonly
a registered representative, may be held liable on that basis without proof of
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material aid.  See Lustgraaf v. Behrens, 619 F.3d 867, 879-82 (8th Cir. 2010)
(interpreting Nebraska statute similar to Ark. Code Ann. § 23-42-106(c)).

Page 456, Add to footnote 65, following citation to Benton:

(applying Arkansas law).

§ 13.2[6][E] Attorneys’ Liability [New]

In 2013, the Arkansas Supreme Court held that an attorney who was counsel for an
issuer of municipal bonds was not liable as a seller, control person, or agent under section
23-42-106 for failing to disclose to bond purchasers the existence of a mortgage on the
land securing the bonds.  However, there was a factual issue whether the attorney could be
held liable to the bond purchasers for legal malpractice.

In First Arkansas Bank & Trust v. Gill Elrod Ragon Owen & Sherman, P.A.,68.1 a
developer, Dream Team Holdings I, LLC, bought 40 acres on which it intended to develop
a 96-home subdivision.  To finance the purchase, Dream Team gave a mortgage to First
Federal Bank, and that mortgage was recorded.  Later, Dream Team organized a
municipal property owners’ district (the “District”).  The District hired the Gill law firm as
counsel for the issuance of tax-free municipal bonds (which were indisputably securities)
to finance public improvements such as streets and sewers on the development.

The Gill firm drafted the disclosure documents used in the offering, the
Preliminary Official Statement (“POS”) and the Official Statement (“OS”) that were
provided to the underwriter for use in marketing the bonds.  These documents stated that
the bonds were “‘limited obligations of the District, to which the District has pledged the
Capital Improvement Use Fee Revenues and a mortgage of the land located with[in] the
District that is owned by the Developer.’”68.2 The plaintiffs, several banks, bought the
bonds.  Subsequently, Dream Team, the property owner, defaulted on the payment of the
Use Fees on the bonds and then defaulted on the original mortgage that secured the
purchase of the land.  The land was sold, and the plaintiff bondholders received nothing.  

The plaintiffs sued the Gill firm for violations of the Arkansas Securities Act and
for attorney malpractice for failure to disclose in the POS and OS that the purchase
mortgage was superior to the lien created by the Use Fees obligation that secured the
bonds.  The plaintiffs alleged that if they had known that the bonds were not secured by a
first lien on the property, they would not have bought them.  The plaintiffs’ theory under
the Arkansas Securities Act was that the Gill firm was secondarily liable as a control
person of the District/seller or as an agent of the District/seller who materially aided in the
sale of the bonds under Ark. Code Ann. § 23-42-106(c) (2012).68.3 Additionally, the
plaintiffs claimed that the Gill firm was liable to them for legal malpractice.
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The Arkansas Supreme Court held that the trial court correctly granted summary
judgment against the plaintiffs on their Securities Act claims.  First, the plaintiffs’ control-
person theory foundered because the plaintiffs failed to offer proof of “control.” 
According to the court, “‘control’ means the ‘power to direct the management and policies
of another.’”68.4 The plaintiffs “offered no proof that the Gill firm controlled the sale by
directing the management and policies of the seller.”68.5

Similarly, the court rejected the plaintiffs’ claim that the Gill firm was liable as an
agent of the seller who materially aided in the sale of the bonds:

Arkansas Code Annotated section 23-42-10[2](1)(A) defines an agent as an
individual, other than a broker-dealer, who represents a broker-dealer or issuer in
effecting or attempting to effect purchases or sales of securities and supervises
individuals who effect or attempt to effect purchases or sales of securities for a
broker-dealer.  In Quick v. Woody, 295 Ark. 168, 747 S.W.2d 108 (1988), we held
that the mother of the owner of an oil company acted as an agent who materially
aided in the sale of unregistered bonds where she convinced investors to purchase,
accepted their purchase money, and took an active role in advertising the bonds. 
Here, unlike in Quick, no proof was offered by appellants to establish that the Gill
firm acted as the seller’s agent or that it “materially aided” in the sale of the bonds
as an agent of the seller.68.6

However, the Supreme Court held that the trial court should not have dismissed on
summary judgment the plaintiffs’ claim for legal malpractice under Ark. Code Ann. § 16-
22-210 (Supp. 2010).  In general, the statute requires a plaintiff to be in direct privity of
contract with the attorney that he is suing for legal malpractice, and the Gill firm had no
attorney-client relationship with any of the plaintiffs.  But there is a fraud exception to the
privity requirement.  Privity is not required for “‘conduct that constitutes fraud or
intentional misrepresentations.’”68.7 The plaintiffs established that there were issues of
material fact to be litigated with respect to the fraud exception to the legal malpractice
privity requirement–whether the information about the prior mortgage was material;
whether the Gill firm had an obligation to disclose it; whether its omission had been
intentional; whether if, had the prior mortgage been disclosed, the bond issue would not
have closed; and whether the failure to disclose the mortgage was intended to defraud the
plaintiffs by securing the fees that the Gill firm expected to make when the bond issue
closed.68.8

From the standpoint of securities lawyers, First Arkansas Bank is both good and
bad.  It is good because it gives securities lawyers some much-needed guidance about
their liability exposure under the Arkansas Securities Act when they perform their normal
functions as bond counsel in a securities offering.  First, the court makes clear that such a
lawyer will not be deemed a “seller” for purposes of section 23-42-106(a).  Indeed, the
court reached out to make that point, because the plaintiffs did not even allege that the Gill
firm was a seller.68.9 Second, the case indicates that the lawyer will not be held liable as an
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agent who materially aids an issuer in selling, or attempting to sell, the securities being
offered unless the lawyer takes an active role in the selling process by actually soliciting
purchasers or accepting their purchase money.

The case falls short, however, in delineating the types of activities that could
render the lawyer liable as a control person of the seller.  As noted above, the court
defines control as the power to direct the management and policies of another. The court
also indicates that the focus in a control inquiry is control of the sale, not generalized
control over the seller’s operations.  But the court summarily dismisses the plaintiffs’
allegations of control without describing the facts that the plaintiffs proffered as proof of
control.  As a result, the case gives little guidance to lawyers seeking to predict whether
particular actions lay them open to liability under the Arkansas Securities Act as control
persons.

Finally, the court’s refusal to throw out the plaintiffs’ legal malpractice claim–a
claim by persons other than the client–will be of great concern to securities lawyers (and
to other lawyers as well).  The court seems to have taken the position that when fraud is
alleged as an exception to the traditional privity requirement for malpractice liability,
there will always be questions of material fact to be tried.  If true, this would make it
impossible to dispose of malpractice allegations on summary judgment, thereby
significantly increasing the settlement value of the case.
_________

68.1  2013 Ark. 159, 427 S.W.3d 47.

68.2 2013 Ark. 159, at *3, 427 S.W.3d at 50. 

68.3 This was the version of the statute in effect prior to its 2013 amendment. The
2013 amendment is discussed in Section 13.2A below.

68.4 2013 Ark. 159, at *7, 427 S.W.3d at 52 (citing BLACK’S LAW DICT. 300 (7th
ed. 1999)).

68.5  Id.

68.6  Id.

68.7 2013 Ark. 159, at *9, 427 S.W.3d at 53 (quoting McDonald v. Pettus, 337 Ark.
265, 274, 988 S.W.2d 9, 14 (1999)).

68.8 2013 Ark. 159, at *10-11, 427 S.W.3d at 54. 
Justice Baker dissented on the majority’s preservation of the legal malpractice

claim.  She reasoned that there was no evidence offered to show that the Gill firm had a
duty to disclose the information about the mortgage to the plaintiffs or that it had
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concealed the existence of the mortgage, which had been recorded.  Id. at *12-14, 427
S.W.3d at 55-56.

68.9 Id. at *7, 427 S.W.3d at 52.

§ 13.2A The 2013 Revision of Section 23-42-106 [New]

In 2013, the Arkansas General Assembly revised section 23-42-106, reorganizing
its provisions and adding a new cause of action against persons who are compensated for
giving investment advice by the recipients of that advice.  As discussed below, the revised
statute appears to impose strict liability upon sellers and purchasers of securities who
make their sales or purchases by means of misrepresentations or actionable omissions. 
The author has been unable to find out why this change was made. This Section examines
the major changes made by the revised statute.

Misrepresentations by Sellers.  Revised section 23-42-106 appears to remove an
affirmative defense of lack of knowledge and non-negligence that was accorded to sellers
under the prior version of the statute. The former version of the statute provided, in
pertinent part:

Any person who commits the following acts is liable to the person buying the
security from him or her . . . :

. . .

Offers or sells a security by means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to make the statements made, in
the light of circumstances under which they are made, not misleading, the buyer
not knowing of the untruth or omission, and who [referring to the person who
offers or sells] does not sustain the burden of proof that he or she [again, the
person who offers or sells] did not know, and in the exercise of reasonable care
could not have known, of the untruth or omission.128.1 

This statute accorded the unknowing and non-negligent seller an affirmative defense.  The
seller (“S”) is liable to the buyer (“B”) if S makes a misrepresentation or misleading
omission and B does not know of the untruth or omission unless S proves that S did not
know, and in the exercise of reasonable care could not have known, of the untruth or
omission.

Revised section 23-42-106, by contrast, reads, in pertinent part:

A person is liable to a buyer of a security if the person offers or sells the security . .
. : [b]y means of an untrue statement of a material fact or a failure to state a
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material fact necessary in order to make the statement made, not misleading, if the
buyer does not know of the untruth or omission and [the buyer] meets the burden
of proof that he or she did not know, and in the exercise of reasonable care could
not have known, of the untruth or omission.128.2

Untangling this language, we find that S is liable to B if S makes a
misrepresentation or misleading omission and  B does not know of the untruth or omission
and B proves that B did not know, and in the exercise of reasonable care could not have
known, of the untruth or omission.  Thus, the effect of the revised statute is to remove the
seller’s affirmative defense of lack of knowledge and non-negligence, making him strictly
liable if the buyer proves the buyer’s own lack of knowledge and non-negligence.

Misrepresentations by Buyers.  In suits brought by sellers against their buyers for
misrepresentation, revised section 23-42-106 makes the parallel shift of removing the
buyer’s affirmative defense of lack of knowledge and non-negligence.  Again, the new
statute reverses the party whose state of mind is at issue; it converts the buyer’s
affirmative defense into an element of the seller’s cause of action.

New Cause of Action Against Persons Who Give Investment Advice.  Section 23-42-106(c)
of the revised statute creates a new cause of action against persons who are paid to give
investment advice.128.3  There are two bases for liability.  The first is for non-registration as
an investment adviser, where registration is required by section 23-42-301.128.4 The second
is for fraud. 

With respect to liability for non-registration, only “investment advisers” as defined
in another section of the Act128.5 can be liable under section 23-42-106(c).  As a
consequence, some persons who are paid, directly or indirectly, for giving investment
advice, including lawyers who give investment advice only as part of providing normal
legal services, are immune from liability for non-registration.  

By contrast, section 23-42-106(c)’s cause of action for fraudulent investment
advice does not use the defined term “investment adviser” and is not keyed to non-
registration.  Thus, with respect to fraud, the statute potentially reaches those categories of
persons excluded from the definition of that term. For example, if a lawyer’s fee is for
services that include investment advice, that lawyer appears to be subject to liability for
fraud even though that investment advice was given solely as a part of the provision of
ordinary legal services. 

Secondary Liability.  Revised section 23-42-106 completely rewrites and
reorganizes the provisions on secondary liability, but it does not make any major change
to the substance of the former version of the statute.  The new statute categorizes persons
who may be culpable as either “primary” or “secondary” offenders.  A primary offender is
a person who is held liable as a seller, buyer, or provider of investment advice.  Secondary
offenders are restricted to persons who control the primary offender, officers and directors
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of the primary offender, employees of the primary offender who materially aid in the
violation, and broker-dealers or investment advisers who materially aid in the violation.   
__________

128.1 ARK. CODE ANN. § 23-42-106(a)(1)(B) (2012) (superseded) (emphasis added).
 

128.2 ARK. CODE ANN. § 23-42-106(a)(2)(B) (Supp. 2013).

128.3 However, broker-dealers and their agents are excluded from the reach of the
liability provisions if the investment advice is provided solely incidentially to the broker-
dealer’s business and if no special compensation is paid for that advice.  ARK.  CODE ANN.
§ 23-42-106(c)(2) (Supp. 2013).

128.4 ARK. CODE ANN.§ 23-42-301 (Supp. 2013).

128.5 ARK. CODE ANN.§ 23-42-102(9) (Supp. 2013).

§ 13.3[1] Fraud

Page 476, add to footnote 130:

First Arkansas Bank & Trust v. Gill Elrod Ragon Owen & Sherman, P.A.,
2013 Ark. 159, 427 S.W.3d 47; Holiday Inn Franchising, Inc. v. Hotel Associates,
Inc., 2011 Ark. App. 147, at *11, 382 S.W.3d 6, 14.

Page 476, delete footnote 131.

Page 480, Add to footnote 145:

Cf. Agile Safety Variable Fund L.P. v. RBS Citizens N.A., 793 F. Supp. 2d
1248, 1258-60 (D. Colo. 2011) (holding that where securities were not publicly
traded but only redeemable by issuer, and there were direct communications
between plaintiffs and defendants, policy concerns over unlimited expansion of
liability did not apply and holder claim would be allowed under Colorado
Securities Act provision modelled on Rule 10b-5).

Page 480, Add after the first full paragraph on page:

In addition to misrepresentation, a fraud claim may be predicated on a
failure to disclose material facts.  Although failure to disclose, standing alone, is
not fraudulent,148.1  

[S]ilence can amount to actionable fraud in some circumstances where the
parties have a relation of trust or confidence, where there is inequality of
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condition and knowledge, or where there are other attendant circumstances. 
The duty to disclose is not limited to confidential or fiduciary relationships
. . . .  There may be a special relationship or special  circumstances
requiring disclosure.

. . . . A duty of disclosure may exist where information is peculiarly
within the knowledge of one party and is of such a nature that the other
party is justified in assuming its nonexistence.148.2 

Thus, in Holiday Inn Franchising, Inc. v. Hotel Associates,148.3 Holiday Inn, a hotel
franchisor, owed a duty of disclosure to a hotel franchisee because the parties had
a decades-long, personal relationship in which they would regularly communicate
about potential business opportunities. 
__________

148.1 E.g., Holiday Inn Franchising, Inc. v. Hotel Associates, 2011 Ark. App.
147, 382 S.W.3d 6, 14 (“Generally, a mere failure to volunteer information does
not constitute fraud.”).

148.2 Id. (citations omitted).  See also, e.g., Badger Capital, LLC v.
Chambers Bank of North Arkansas, 650 F.3d 1125, 1131  (8th Cir. 2011)
(“Arkansas courts appear to require the existence of some type of relationship or
contact between the parties before they conclude that special circumstances
exist.”); Wochos v. Woolverton, 2010 Ark. App. 802, at *13, 378 S.W.3d 280, 288
(“Generally, however, liability for a nondisclosure may be found only in special
circumstances, where there is a duty to communicate the purportedly concealed
material fact.  Failure to speak is the equivalent of fraudulent concealment only in
circumstances when a duty to speak arises, such as those involving a confidential
relationship, and where one party knows another is relying on misinformation to
his detriment.”) (citations omitted).

148.3 2011 Ark. App. 147, 382 S.W.3d 6.  See also, e.g., Camp v. First Fed.
Sav. & Loan, 12 Ark. 150, 671 S.W.2d 213, 215-16 (1984) (bank owed duty of
disclosure to purchaser of real estate, even though bank was not the seller, because
the bank had “made its offices available for the conclusion of the transaction” and
the purchaser had “relied considerably upon the integrity of [the bank] throughout
the negotiations.”).  But see Badger Capital (where bank was not escrow agent for
private offering, bank had no duty to disclose to investors that developer’s  private
offering had not raised $10 million at the time the offering closed; that developer
obtained a loan in addition to its loan from the bank to close the real estate
purchase transaction; and that certain parties received equity interests in developer
without making any cash investment).

Page 481: Delete the sentence containing footnote 154 and replace with:
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The Arkansas Civil Justice Reform Act of 2003154 governs the standards for
imposition of punitive damages.”154.1

__________

154 ARK. CODE ANN. §§ 15-55-201 to -220 (2005 & Supp. 2009).

154.1 Quære whether a statute governing the standard of proof and
conditions for recovery of punitive damages is unconstitutional under the
separation of powers provisions of the Arkansas Constitution, ARK. CONST. art. 4,
§ 2, amend. 80, § 3.  See generally, e.g., Johnson v. Rockwell Automation, Inc.,
2009 Ark. 241, 308 S.W.3d 135 (holding unconstitutional the non-party fault
provision and the medical-costs provision of the Civil Justice Reform Act).

Page 482, Add to footnote 157:

Yeakley v. Doss, 370 Ark. 122, 128, 257 S.W.3d 895, 899 (2007)
(recognizing this statute as “[t]he standard for awarding punitive damages.”).  See
also Brumley v. Keech, 2012 Ark. 263, at *3, 2012 WL 2149767, at *1-2.

Page 482-83: Delete carry-over paragraph and replace with:

The Civil Justice Reform Act also purports to restrict the amount of
punitive damages recoverable to the greater of (1) $250,000, or (2) three times the
amount of compensatory damages awarded, with a cap of one million dollars,
adjusted every three years for inflation,” unless it is “determined by clear and
convincing evidence that, at the time of the injury, the defendant intentionally
pursued a course of conduct for the purpose of causing injury or damages . . . .”158

However, in 2011 the Arkansas Supreme Court held that the limitation on the
amount of punitive damages that a plaintiff can recover is unconstitutional under
article 5, section 32 of the Arkansas Constitution.159 Nonetheless, the amount of a
punitive damages award is not limitless; the court will still refuse to uphold an
amount that is excessive under Arkansas common law and federal due-process
standards.160

__________

158 ARK. CODE ANN. §§ 16-55-208(a), (c), -208(b)(1) (2005).

159 Bayer Cropscience LP v. Schafer, 2011 Ark. 518,  2011 WL 6091323 at
*13.  Article 5, section 32 of the Arkansas Constitution provides that, apart from
awards for workers’ compensation, “no law shall be enacted limiting the amount to
be recovered for injuries resulting in death or for injuries to persons or property . . .
.”  ARK. CONST. art. 5, § 32.
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160 E.g., Bayer Cropscience, 2011 Ark. 518, 2011 WL 6091323 at *22
(“Punitive damages are reviewed by our courts in a two-step process: first, whether
the award is consistent with state law; and second, whether it violates the Due
Process Clause, as analyzed by the United States Supreme Court in BMW of North
America, Inc. v. Gore, 517 U.S. 559 (1996).”); see generally Comment to
ARKANSAS MODEL JURY INSTRUCTIONS–CIVIL 2218, 2218A, at 395-406.

§ 13.3[4][A] Agency Law

Page 489, Add to footnote 182:

“[T]o be within the scope of employment, the conduct must 1) be of the
kind the employee is employed to perform; 2) occur substantially within the
authorized time and space limits; and 3) be actuated, at least in part, by a purpose
to serve the master.”  Regions Bank & Trust v. Stone County Skilled Nursing
Facility, Inc., 73 Ark. App. 17, 21, 38 S.W.3d 916, 919 (2001).

Page 490, Add to footnote 185:

See Lustgraaf v. Behrens, 619 F.3d 867, 882-85 (8th Cir. 2010)
(distinguishing between liability based on apparent authority and liability based on
respondeat superior).

§ 13.3[4][B] Civil Conspiracy

Page 490, Add new footnote 186.1 at the end of the second sentence:

186.1  See generally Norman L. Greene, Civil Conspiracy and the Rule of
Law: A Proposal for Reappraisal and Reform, 64 ARK. L. REV. 301 (2011)
(describing various formulations of civil conspiracy liability and arguing for
restricting its scope).

§ 13.3[5] Common-Law Defenses

Page 494, Add to footnote 198:

For recent analyses of the in pari delicto defense under New York and
Pennsylvania law, compare Kirschner v. KPMG LLP, 938 N.E.2d 941 (N.Y. 2010)
(deciding, on certified questions, that in pari delicto defense is available to third
parties such as outside auditors who allegedly were negligent in not detecting
fraud of corporate management) with Official Comm. of Unsecured Creditors of
Allegheny Health, Educ. & Research Found. v. PriceWaterhouseCoopers LLP, 989
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A.2d 313 (Pa. 2010) (deciding, on certified question, that in pari delicto defense is
not available to third parties, including outside auditors, who collude with officers
of corporation to commit fraud).
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STATUTES AND RULES SUPPLEMENT

In general:

The current text of the federal securities acts and rules may be accessed through the SEC
website.  See:

Researching the Federal Securities Laws Through the SEC Website,
http://www.sec.gov/investor/pubs/securitieslaws.htm.  

Alternatively, from the SEC website homepage, www.sec.gov, click on “About the SEC
Laws and Regulations.”

APPENDIX A: Securities Act of 1933, Selected Provisions

The Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203,
124 Stat. 1376 (2010) amended the 1933 Act by adding “security based swap” to the
definition of “security” and by amending several other sections to regulate these interests.

APPENDIX C: Securities Exchange Act of 1934, Selected Provisions

The Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203,
124 Stat. 1376 (2010) amended the 1933 Act by adding “security based swap” to the
definition of “security” and by amending several other sections to regulate these interests.
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